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The New Debate on Torture - A Challenge for Human Rights
Education

Human Rights Education (HRE) involves more than knowledge of rights and
wrongs. It developed to enable individuals to act in an informed way to
protect human rights or to prevent human rights viola-tions. HRE is
therefore both empowering and restraining in order to protect human
dignity. Freedom from torture and other cruel, inhuman or degrading
practices is central to human dignity. This article starts from the universal
and absolute prohibition of torture under international human rights law.
While considering the contradictive relationship between war and torture
the article focuses on the war against terror as defined by the US
administration as "new type" of warfare "that requires" a "new think-ing in
the law of war". From this point of departure the article elaborates the
challenges to human rights education developing from the debate on the
legalization of torture. While comparing the dis-cussion and application of
law in Germany and U.S.A. the author argues for a more coherent interna-
tional human rights protection system and for the establishment of a
comprehensive accountability mechanism within international human rights
law. Particular attention will be paid to artificial loopholes in international
law which facilitate a lack of accountability. The article also focuses on the
arguments for legalizing and legitimating torture so as to highlight how
HRE can be employed to foster the norma-tive understanding of human
rights such as the right to freedom from torture. By highlighting the moral,
political, legal and social dimensions to human rights standards, it will be
shown that HRE can help to close loopholes in international law and
counteract arguments against the absolute prohibition of tor-ture.
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1 Introduction

A common proverb suggests that knowledge is power. Human rights
education demands more than sole knowledge about rights and wrongs.
Human rights education was designed in order to make those educated
able to act in accordance with their knowledge - either to restrain from
violations or to claim human rights for their protection. Human rights
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education is therefore seen as restraint and as empowerment and in this
regard the United Nations General Assembly states that

"human rights education involves more than providing information but
rather it is a comprehensive life-long process by which people at all levels
of development and in all strata of society learn respect for the dignity of
others and the means and methods of ensuring that respect within a

democratic society."!

One core element of the human dignity is to be free from torture and other
cruel, inhuman or degrading practices. Article 1 of the International
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment defines torture as "any act by which severe pain
or suffering, whether physical or mental, is intentionally inflicted on a

person."2 This internationally agreed prohibition of torture further outlaws
any possible justification while stating: "no exceptional circumstances
whatsoever, whether a state of war or a threat of war, internal political
instability or any other public emergency, may be invoked as a justification
of torture."3

It does not surprise, that the internationally agreed prohibition of torture
bans any kind of justification, especially the state or threat of war. The
word torture comes from the French torquere with its roots in the Latin
tormentium, which means to twist or to bring in disorder. The German
words for torture are Folter or Marter. The latter has its English equivalent
in martial which derives from the French martial that roots in the Latin
martialis, meaning acts belong to warfare and the God of war Mars. Because
torture and war were seen as interrelated the international community
disconnected and outlawed both. The absolute prohibition of torture
international human rights law de-legalized torture and de-legitimized its
use.

But what was possible in the aftermath of the Second World War gets
challenged by the global war on terrorism. The today Attorney General of
the U.S.A. and in that time White House Legal Council, Alberto R Gonzales,
stated in 2002, that this "new type of warfare ... requires a new approach to

our actions towards captured terrorists"® and President Bush required a
"new thinking in the law of war."> This kind of new thinking produced a
debate about legalizing torture via "torture warrants", as proposed by
distinguished Harvard professor Alan Dershowitz® or the legitimization of
coercive interrogation methods as "lesser evils", as suggested by another
renowned Harvard scholar and director of the Carr Center for Human Rights
Policy at Harvard University, Michael Ignatieff.’

In Germany a public debate followed a kidnapping and murder case in
2003, where the second in command of the Frankfurt am Main police had
ordered threats and the actual use of physical and psychological violence
during interrogations. Directly following publicity about this incident, the
president of the association of German judges stated that under certain
circumstances, such as to prevent terrorism, torture was a last resort, but a
permissible one.® The Federal minister of justice initially conceded that
when police officers used torture, an emergency might justify the means.?
The debate enjoyed a renaissance when a German professor and instructor
at one of Germany's top two military officer training schools in Munich,
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Michael Wolffsohn, repeated the arguments of the Dershowitz-lgnatieff-
Debate and argued for a distinction between illegal torture but its
permissible use in cases of emergency and necessity. Wolffsohn attracted
controversy in Germany after he stated in a TV interview: "if we attempt to

counter terror with gentlemanly methods, we will fall."10

This article will reflect about both cases in order to show how this torture
debate puts human rights in danger and challenges human rights education
in particular. The article argues for a more coherent international system of
human rights protection and the establishment of a comprehensive system
of accountability in international human rights law. In this regard the article
will have a special focus on artificial loopholes in international law in order
to escape responsibility. The article with furthermore focus on the
arguments used in the debate about legal and legitimate torture in order to
explain how human rights education can foster the normative
understanding of human rights such as the right to be free from torture. It
will be shown that human rights education in this concern will be able to
implement human rights standards in their moral, political, legal and social
dimension to close loopholes in international law and to deconstruct
arguments against the absolute prohibition of torture.

2 The Torture Debate - General Remarks

As from the early beginning in the medieval times people in power tried to

legalizing torture "to force someone to acknowledge mistakes" and
gaining further information. This was done by either the formal legalization
or due to changes in the definition of torture. As it will be shown on the
example of the U.S.A. the denial of torture, its legal re-definition and the
avoidance of the "T"-word as such is an ongoing practice. Therefore the
creation of loophole in international law by excluding certain groups,
territories or practices from the prohibition of torture will be the main focus
of this article.

Though focussing especially on the U.S.A. and its "war on terror," these
examples are only pieces of a broader picture and the global threat to

international norms.12 For example, in a two-to-one ruling of August 11,
2004, by the Court of Appeal in London ruled that evidence acquired under
torture in third countries may be used in special terrorism cases, provided
that the British government has "neither procured the torture nor connived

at it."13 The United Kingdom also introduced the possibility of "indefinite
detention" without trail in order to bypass human rights law that goes as

fare back as to the habeas corpus act of 1679.12 On December 16, 2004

the Judicial Committee of the House of Lords ruled by a majority of eight to

one that "indefinite detention" violates the human rights of the detainees.12

The court held that the British anti terror law as such is discriminatory on
the grounds of nationality , because it applies only to foreign nationals
suspected of terrorism, despite a comparable threat from terrorism
suspects with U.K. nationality. The Law Lords also ruled that the suspension
of human rights was unjustified because indefinite detention powers that
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apply only to some of those who pose a threat cannot be said to be "strictly
required”, as requested by the legal test for suspending such rights.
Nevertheless the Law Lords missed the chance to address the tortures
aspects of a detention without trail and refused to argue about the

admissibility of the evidence obtained by torture.1®

Though torture is a fact which is brought into our living rooms through the
pictures from Abu Ghraib, Guantdanamo and information about secret
detention centres, torture flights, interrogation on ships in international
territories and disappearance, one has to consider not only the facts and
the administrative decision but also the underlying arguments for its
justification.

As the president called for a "new thinking" the first "thinker" who joined
the debate, was Dershowitz. While referring to "FBl's frustration over its
inability to get material witnesses to talk," Dershowitz imagines the "rare
'ticking bomb' case--the situation in which a captured terrorist who knows
of an imminent large-scale threat refuses to disclose it" and asks the
rhetorical question: "Would torturing one guilty terrorist to prevent the
deaths of a thousand innocent civilians shock the conscience of all decent

people?" L Dershowitz does not say "yes," but admits that he is sure that
the law enforcement of the United States of America would torture. For
Dershowitz torture as such is not an issue but "the real debate is whether

such torture should take place outside of our legal system or within it"1&
His arguments are that democracy needs transparency and in order to keep
the "rule of law" and the primacy of justice he introduces the concept of
"torture warrants", issued by judges in each case. Dershowitz does not
discuss if torture legitimate but wants to make it legal.

The question keeping torture illegal but making its use in certain
circumstances legitimate was later on discussed by Ignatieff. In order "to
balance civil liberties and national security in a war on terror" Ignatieff also
starts with the worst case scenario of a trade off between freedom and
security. By this the terrorists indirectly "exploit our freedoms". In regard to
the war on terrorism he presumes that this fight requires violence and in
order "to defeat the evil, we may have to traffic in evils: indefinite detention
of suspects, coercive interrogations, targeted assassinations, even pre-

emptive war."!2 From this point of departure Ignatieff draws his idea that
because a democracy uses the evil in order to defeat itself, its institutions
and the freedom of its people these are "lesser evils" than the atrocities by
terrorists. Ignatieff's ideas of "lesser evils" are a theory of necessities in the
war against terrorism. Though Ignatieff distances itself slightly form
Dershowitz' idea of "torture warrants" he requests a "presidential order or
Congressional legislation that defines exactly what constitutes acceptable
degrees of coercive interrogation."2Q Ignatieff's list of permissible and
impermissible duress nevertheless lasts blurry and focuses merely on the
distinction between mental disorientation and physical harm. In the view of
Ignatieff, permissible interrogation practices, endorsed by democratic
institutions might constitute a lesser evil but do not amount in torture.
Though Ignatieff writes

"No one should have to decide when torture is or is not justified, and no
one should be ordered to carry it out. An absolute prohibition is legitimate
because in practice it relieves public servants from the burden of making
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intolerable choices"2!

His ethics of lesser evil open the back door to detention centres and torture
cells.

As shown above the German professor Wolffsohn also makes the difference
between illegal torture and its possible legitimization. Wolffsohn said in
regard to the torture scandal at the Abu Ghraib: "In the anti-terror fight
there are really no effective laws of war. | believe that torture, or the threat
of torture, is legitimate as one of the instruments against terror, because

terror basically... has nothing to do with our civilized order"22 In his later
released clarification Wolffsohn stated that he acknowledges the national
and international legal prohibition of torture. His intention was to open a

debate about cases, were torture might be necessary and legitimized by

circumstances that lie outside and above the law.23

In order to challenge this discourse and the re-definition of torture this
article uses the international definition of torture as given above and takes
into consideration the general human rights approach to inhuman
treatment. This view incorporates the victim's perspective into any
discussion about what is torture and what should be allowed and what
outlawed. In addition, torture has to be seen in the context of political,

social, and cultural conditions that promote, encourage, and excuse it.24
Human rights in general and the prohibition of torture and other cruel and
inhuman treatment in particular will be seen as normative standards, e.g.
rights of potential victims and duties of potential perpetrators which exist

outside of any synallagmatic relationship between both.22

While acknowledging the threats posed by terrorism and the significant role
of States to protect people under their power against such threats, the
article follows the conclusion of the United Nations Special Rapporteur on
Torture that

"the absolute nature of the prohibition of torture and other forms of ill-
treatment means that no exceptional circumstances whatsoever, whether a
state of war or a threat of war, internal political instability or any other

public emergency, may be invoked as a justification for torture."2

3 Torture Debate in Germany

In spring 2003 it became public knowledge that the second in command of
the Frankfurt am Main police had ordered threats and the actual use of
physical and psychological violence during interrogations in the
investigation of a 2002 kidnapping and murder case, in order to discover
the whereabouts of the kidnapped child. After being verbally threatened by
the interrogating police officers, the suspect divulged the place where the
body could be found and admitted his guilt.2” The above mentioned
spontaneous statements of the Federal minister of justice and the president
of the association of German judges - who is today Minister of justice in the
State of Saxony - justifying threats of torture during extreme situations
contradict not only the German constitution but Germany's international
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human rights obligations as well. Germany is a state party to various
international human rights agreements that prohibit torture. These include
the European Convention on Protecting Human Rights and Basic Liberties of

November 4, 1950,28 the European Convention for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment of November

26, 1987,29 and the International Convention Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment of 1984, which entered

into force in Germany on October 31, 1990.39

As described above, the threat with physical or mental pain is torture and
neither justifiable nor excusable. Despite these unambiguous international
standards, the debate about this case has shown that the public majority
felt sorry for the questionable police officer and public polls showed that up
to 68 percent would acquit him. In addition, not a small minority of
intellectuals and law teachers tried to find any excuse by definition of
torture. These individuals declared that torture was permissible under
certain circumstances, and the question is whether these individuals were
simply unaware of these international proscriptions, or whether they were
ignorant of their duty to respect and protect human rights.

In December 2004 the regional superior court for Frankfurt am Main ruled
that the charged police officer is guilty of intimidation and that there is no
excuse or justification for his acts. Because of the specific circumstances of
the case the police officer got no punishment but a caution. The German
Constitutional Court ruled out also in December 2004 with regard to an
appeal of a later live imprisoned murder against the use of his statement,
made under torture. The Constitutional Court examined the threat of the
police officer clearly as torture. Nevertheless it dismissed the appeal
because the later convicted murder repeated his confession afterward in
trial.

With both judgments, the one of the Constitutional Court that clearly stated
that the acting of the police officer was torture and with the other of the
court in Frankfurt am Main which made clear that such acts have never any
excuse or justification, the international standard of the absolute
prohibition of torture was applied. Considering the debate and advocacy for
exemptions of the normative prohibition of torture as well as the public
opinion which was in some parts in favour of the police officer, the German
juridical system gave priority to human rights and fundamental freedoms.

In the end, however, this discussion is just one example of the lack of
knowledge of human rights within German society in general and among

civil servants and political decision-makers in particular.3! The right
decision of the German courts has to be seen from the German history.
Public opinion and political demand are important for the political
discourse, but is not a source to define the law. Human rights have to be
understood from their postulation after the Second World War and the
genocidal Holocaust. "Principiis obsta!" or "Never Again" - has to be the
point of departure for any German policy or judgment. Keeping this in
mind, the judges acted responsible and the remaining question is how to
deal with the omissions by politicians, media and public opinion contrary to
human rights.

This question becomes even more important after it became public in late
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2004 that "torture games" are common in the German army "Bundeswehr".
Wolffsohn stated that for the Bundeswehr the prohibition of torture has no

exemptions and that he is sure that no soldier ever tortured anybody.3?
Nevertheless, in army camps and military exercises low-ranking officers
mistreated recruits during basic training using methods possibly modelled

on US torture in Abu Ghraib.33 Since the German army is only a mirror to
the society the main challenges for human rights education in Germany is
how and were to address these issues in formal and informal education.

4 Torture Debate in and about U.S.A.

The distinction between the case in Germany and the torture cases under
United States administration is that while in Germany the rule of law is tried
to be re-established the U.S.A. creating loopholes in the law in order to
escape accountability. Accountability can be seen as being responsible
towards a certain community with regard to certain values, standards or
norms. While German courts uphold mandatory and universal human rights
norms, the U.S. administration reinterpreted theses norms in order to
escape accountability. By this the U.S.A. denies being a part of an
international community and rejects values it is based upon.

Torture as Means in the War on Terror

In the second half of the 20th century civil wars displaced interstate war.
One could see both blocs behind the iron curtain trying to move it a bit

north or south as well as east or west.34 Characterized by violent irregular
forces and rogue states, these civil wars tended to monopolize and perfect
coercive means. Specialists in coercion, such as those employed by private
military and security corporations and machineries, started to operate
autonomously in the absence of governmental authorities and the rule of
law. In this manner, former interstate conflicts were divorced from territory
and accountability.

The turn of the 21st century saw a shift from a bipolar to a unipolar world.
With the United States an omnipresent military power, military conflicts
such as those in Serbia and Montenegro, Afghanistan, and Iraq became
wars between US-led forces on the one side and outlaw or absent
governmental powers on the other side. For this reason, state-led military
violence met with non-state violence, such as terrorism. The reaction was
an even wider reliance on irregular forces by states and the adoption of
terrorist patterns in military actions. Among these were those inducing fear

in32 or committing violence against third - mainly civil - parties for political
strategy.38

The terrorist attack of September 11, 2001 has to be seen in this
connection. They constitute a cruel and inhuman reflex to the U.S.A. own
conduct aboard by a minority of fanatics. As Marx wrote in his reflections
about the revolt of sepoys in India: "There is something in human history
like retribution; and it is a rule of historical retribution that its instrument

30



Volume 5, Number 1, © JSSE 2006 ISSN 1618-5293

JSSE

be forged not by the offended, but by the offender himself".3Z Thus the war
came back to the U.S.A. and as they had "dealt with attacks as primarily a

law enforcement matter"3® President Bush decided after September 11,
2001 "we were going to war."32 As Commander-in-Chief, President Bush
regarded this war as a "monumental struggle of good versus evil".49

As Pope Innocent's IV Bull "ad extirpanda" of 1252 the Bush administrations
torture memos levelled the way for atrocities via labelling people in good
and evil, right and wrong and "terrorists, killers, dangerous, the worst of a

very bad lot and bad people."4l By seeing in potential or actual criminals
Untermenschen the torture memos are an attempt to bring human rights
back into a synallagmatic relationship and denying them to people who are
considered as not worth to have human rights. This denial of universality of
human rights is not supposition but a clearly defined aim under the war on
terrorism, as the U.S. administration suggested, that

"United States needs to redefine its approach to customary and treaty
international humanitarian law, which must be adapted to the realities of
the nature of conflict in the 21st Century. In doing so, the United States

should emphasize the standard of reciprocity."42
It is beyond the scope of this article to go into detail of the torture

memos22 but a few details will show how the U.S.-administration tried to
bend the law until it breached it. Secretary of Defense approved techniques
in a memo for use in Guantanamo that stress positions, sensor deprivation,
isolation, hooding, stripping and the use of dogs to inspire fear. And
another Justice Department memo of August 1, 2002, written by a today's
Federal Judge in response to a CIA request, suggested that torture would
only occur if the pain caused rose to the level "that would ordinarily be
associated with a sufficiently serious physical condition or injury such as
death, organ failure, or serious impairment of body functions". Furthermore
this memo suggested that the U.S. President's authority as Commander-in-
Chief could override international laws "that, under the current
circumstances, necessity or self-defense may justify interrogation methods

that might ... amount to torture."#% Though the memos give not a blanket
approval to all torture techniques, such as death threats, exposure to cold
weather or water, Pentagon's General Counsel proposed nevertheless that
these were "legally available" on a case-by-case base if "military necessity"
demand such proceedings.42

Of course, one has to admit that there were doubts about this position
within the U.S. administration. Already six month after the Pentagon's
torture approval an internal working group contented in a "secret until
2013" classified memo, that the President as Commander-in-Chief is not
bound by international law.22 Nevertheless, the approved practices took
their way from Guantanamo via secret detention camps in Afghanistan and
Pakistan into Abu Ghraib. Because of the Abu Ghraib torture scandal most
of the documents are available to a broader public. Soon after their leakage
in June 2004 the U.S. administration attempted to distance itself from its
contents, suggesting that parts of it would be rewritten.4Z In early 2005
U.S. justice department published a revised and expanded definition in a
new memo that torture may consist of acts that fall short of provoking
excruciating and agonising pain and thus may include mere physical
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suffering or lasting mental anguish. In a statement on the U.S. justice
department's website, it was declared that "torture is abhorrent both to

American law and values and international norms."48

But this public retreat in words is not followed by performance. The U.S.A.
continuing to torture outside of their territorial jurisdiction, by either using
Guantanamo and other detention centres in Iraq and Afghanistan that are
under their direct control or by transferring detainees to facilities in, among

others, Syria, Libya and Pakistan.22 In addition, the former legal creativity is
now seen in operational inventiveness when the U.S.A. are using prison

ships and privately run airplanes for their interrogation sessions.22 Under
these circumstances the words by President Bush "We don't torture people

in America,">l become a specific meaning.

The main challenge for human rights education is therefore how to
incorporate human rights as normative standards into a reluctant and
human rights blind administration as well as how to make people aware of
the ongoing human rights violations, executed by its administration.

Torture as Private Business in Iraq

Because the torture scandal at Abu Ghraib is indicative of the United States'
overall conduct in recent armed conflicts, there should be an additional
brief focus on how the U.S.A. created loopholes into international
standards. The first step in order to ensure continuation in interrogation
practices and torture was the promotion of Maj. Gen. Geoffrey Miller from
commander of the task force in charge of the prison at Guantanamo to
head of prison operations in Irag. The result was, as Maj. Gen. Antonio M.
Taguba reveals in his report of February 2004 that soldiers of the 372nd
Military Police Company, 800th Military Police Brigade, and members of the
US intelligence community engaged in a "systematic and illegal abuse of

detainees."22

But because the Iraq was under U.S. occupation the legal experts of the U.S.
administration had to find another way to escape accountability. What were
the statuses of "unlawful combatants" and "unprivileged belligerents" for
the international war on terrorism were the reliance on private military and
security forces - outside of the chain of command and not culpable under
international human rights law - in the war against Iraq. The U.S.
administration amended domestic law in order to exclude via presidential
executive orders private corporations from their jurisdiction and the U.S.
and the Coalition Provisional Authority enacted different orders, which gave
general impunity to persons who aid, assist, or associate themselves or
work for the Coalition Forces or Coalition Provisional Authority and granted
any foreign contractor or subcontractor and employees of such contractors
of the Coalition forces or the Coalition Provisional Forces impunity for their
official activities pursuant to the terms and conditions of the contracts and
states that such contractors shall not be subject to lIragi laws or
regulations.23

In his secret report on the mistreatment of prisoners in US custody and
prisons, Maj. Gen. Antonio M. Taguba remarked that employees of private

military firms contracted by the US-led Coalition Provisional Authority for
interrogation "were either directly or indirectly responsible for the abuse at

32



Volume 5, Number 1, © JSSE 2006 ISSN 1618-5293

JSSE

Abu Ghraib"24. Taguba reports further, that military police guards were
directed and actively requested by army intelligence officers, CIA agents,
and private contractors "to set physical and mental conditions for

favourable interrogation of witnesses."22

From these remarks about privatization of human rights violations in order
to escape accountability the test for human rights education is how to make
these new actors aware of their existing obligations to respect the human
rights of others and in particular to restrain from torture.

5 The Role of Human Rights Education

Since torture is a fact and happen one would overestimate the role of
human rights education if one would consider it as the one-fits-all-solution.
Effective law enforcement, based on the normative principles of human
rights, such as the prohibition of torture, is able to stop torture. Political
commitments on national and international level are able to create an
atmosphere were human rights can play a role in discourse about freedom,
terrorist threats and security. In order to combat torture it is necessary to
incriminate it, to enforcement its prohibition, to information about
atrocities, to incorporate normative human rights standard in training
curricula for public and private official. Human rights education in this
regard can be seen as guidance and tool for both, law enforcement as well
as political debates.

Human Rights Education as Deconstruction of Power-Relationships

Considering human rights education as facilitating self-realization through
recognition of human rights, it becomes clear that torture challenges this
concept. If human rights education means the deconstruction of power
relationships, than torture represents a relationship with absolute power of
the perpetrator over the victim, which has to be broken up. Though human
rights education focuses on actual and potential perpetrators and victims
the case of torture shows that the empowerment of victims is important for
reparation but torture itself will only end if the person responsible for these
atrocities will stop them. The questions that arose from this are among
others: How does one train and inform perpetrators about their duties in a
culture that excuses and justifies torture? How does one alter the
perspective of the single world power that human rights legitimize this
power instead of putting them on danger? How does one establish a system
of accountability of non-state actors, such as private military and security
corporations if human rights standards are supposed to apply only to
states?

As the case in Germany has shown, international human rights standards,
such as the prohibition of torture, are unarguably accepted in the legal
system, but there is a lack in knowledge and acknowledgment of these
standards in general. In order to improve the protection of human rights,
attempts have been made for some time to integrate human rights into

33



Volume 5, Number 1, © JSSE 2006 ISSN 1618-5293

JSSE

education. The goal is to ensure that the recipients of this message will act
accordingly - that people who know about human rights will respect them
and forego violating them, as well as protect them and work for their
implementation. In regard to the prohibition of torture, the committee of
the United Nations charged with monitoring the Convention against Torture
had already called upon the Federal Republic of Germany in October 2000:

"The Committee recommends that police and immigration officers of all
ranks, as well as medical personnel, receive compulsory training concerning
human rights in general and especially concerning the Convention against
Torture; in view of the fact that most reports of ill-treatment come from
foreigners, the Committee recommends that these officers also receive
compulsory training in the areas of conflict management and ethnic
minorities."®

In a society, where human rights in their international formulation are seen
as core standards of the society training about human rights duties might
be sufficient. But the main challenge given by the U.S.A. and its wide spread
torture practice starting from the reluctance to bring national law in
accordance with international standards. In this regard the committee of
the United Nations charged with monitoring the Convention against Torture
expressed in its last concluding recommendations its main concerns about
"the failure of the State party to enact a federal crime of torture in terms

consistent with article 1 of the Convention.">’ This general reluctance is
combined with the practice of most of the torture cases, which are taken
part in real wars like the one in Iraq or Afghanistan or total-war against
terrorism. Soldiers are trained to kill and so are often they degrading their
target to something subhuman in order that the perpetrator can mentally
apply standards far from the notion of human rights and standards of
humanitarian law. If this thinking applies in the case of combat killing, it
will surely continue when soldiers exercise executive and legal powers such
as investigation, interrogation, and safeguarding prisons. Victims become

material®® and the foremost task for human rights education has to be to
give detainees back their value as human beings. A precondition for that is
to dismantle all practices and to make the atrocities public. But publicity
not only means to leak secret documents but also to inform the victims
about the general debate about the torture done to them and facilitates
them with means for reparation and rehabilitation. This has to be done by
giving the International Committee of the Red Cross not only access to all
detainees but also by not classifying their reports and findings as internal.
In addition human rights protection mechanism, such as special
rapporteurs and independent experts have to be provided with full access
to all potential victims.?? And finally, detainees have to have the right to be
informed about the alleged charges, having access to a lawyer and the
juridical system.

Besides providing publicity by shedding light into secret U.S. prisons,
people with power over detainees have to be trained about international
standards which are not derogatory by any war or threat. Though
Schlesinger's report recommends training and education theses demands
are to short-sighted because of their focus on "moral" or "ethical" values
without giving human rights a central role.?% Same is for the suggestions in
the Fay report for training in cultural understanding.?! The challenge for
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human rights education is to serve as a core concept for any education and
training, based of focussed on normative standards.

Human Rights Education as Re-Introduction of Accountability

Another challenge is the artificial privatization of torture without a proper
system of accountability. Taguba's report recommends dismissal from duty
and non-judicial punishment of persons in charge for military intelligence
and immediate disciplinary action of the private employees of CACI

International, Inc., involved in the torture.®? In addition, Schlesinger's
report concluded that approximately 35 percent of private interrogation
personnel lacked proper training, and, in the absence of proper oversight,

contractors believed the techniques were condoned.®3 But confronted with
the allegations, CACI International stated that the company was not aware
of the kind of accusations of their employees in Iraq. In other words, they

admitted they were just 'doing their job," worth about $66.2 million.6% The
challenge for human rights education is not only to find means of
addressing obligations to non-state actors, such as the business
community. In addition human rights education has to provide standards
for holding new powerful actors, such as private military and security
corporations, accountable to norms that were formerly accepted towards
states obligations. One of theses standards are the United Nations Norms
on corporate responsibility which oblige corporations to respect human

rights "within their respective spheres of activity and influence."®>

Human Rights Education as Challenge for False Justifications and
Legalizations of Torture

Finally, the challenge for human rights education through the practice of
torture is to disconnect the struggle against terrorism from the means of a
war. It will not be the hard values of weapons but the soft values of a
culture that will prevail. Development, justice and human rights have to be
given back their impact on people's daily life instead of being used in
Sunday speeches. When President Bush addresses the United Nations
General Assembly by saying that "the security of our world is found in the

advancing rights of mankind,"®® these words have to get a meaning for the
people in Iraq and Afghanistan as well as for the U.S. administration.

The above outlined arguments in favour of legalizing or legitimizing torture
can be summarized as follows: First, that all of them are missing a victim's
perspective. Secondly, all thoughts start with a worst case scenario such as
the "ticking bomb dilemma" or the example of "a kidnapped child is in a
box with two hours oxygen."®” Thirdly, all ideas rely on an assumption of
general public fear and insecurity. Human rights education has to question
these arguments.

In regard to the worst case scenarios and the reliance of the arguments on
general fear and presumed insecurity, human rights education has to show
that the world is more complex. Though after September 11 the public
demanded action by the president and was willing to accept risks and
sacrifices, human rights education has to address the question if the war
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waging and torturing authorities have squandered the overwhelming

mandate of September 11.98 Simplifications, such as bad and good or
terrorist and democrat bring order into chaos, they also force to choice for

one side or the other.?® Human rights education has to outline that the
rights and integrity of a person does not depend upon his or her capacity
as subject of law as in the case of the construction of "unlawful
combatants”, "ghost detainees" or "extraordinary rendition". Human rights
represent an inclusive concept that considers men and woman as humans
and does not rely on exclusive qualities as nationality, citizenship or right
and wrong religion. Therefore human rights education has to stress the
universal and inalienability of the normative human rights standards.

The best way to underline the universal value of human rights is to define
and teach them from a victim's perspective. Drawn from the Golden Rule
which is endorsed by all the great world religions, human rights standards
demanding to treat others as one want to be treated. Or as John Rawls
formulated it: "The principles of justice are chosen behind a veil of
ignorance", were nobody knows on which site and with what kind of
entitlements he or she is provided. "This ensures that no one is advantaged

or disadvantaged in the choice of principles."”9

Human rights education furthermore has to single out inconsistencies and
selectivity's in arguments, used to justify the violation of human rights. The
validity of the arguments should come from their intention, to either foster
real universalism with a commitment to human rights and protection of
universal standards, or to reach a false universalism, were powerful actors

invoking universal values in order to pursue their own interests.”! As shown
above, Dershowitz argues for "torture warrants" form the perspective of
"FBI's frustration over its inability to get material witnesses to talk". As
investigations and reports about September 11 have shown, this
catastrophe had its origin in an incompetent administration rather than a
lack of information. The world could witness this incompetence again after
the South of the U.S.A. was devastated by Hurricane Katrina. Furthermore in
2001 Dershowitz requests "torture warrants" from judges, because they
representing the rule of law. In 2005 he calls the Supreme Court of the

U.S.A. a "collection of prima donnas in robes."”? Britain justified its anti-
Terror Law with threats by non U.K. nationals. Though the Judicial
Committee of the House of Lords ruled that these general presumptions are
not sufficient, the July 7, 2005 attacks in London had merciless shown that
they were planned and executed by British nationals. These flimsy to and
fro of arguments has to be pointed out by human rights education. By this,
human rights education would combat the high-jacking of its underlying
principles by bureaucrats and an academic "Hofmafia."”3 Therefore human
rights education has to give human rights back their moral, legal, political
and social meaning. Depoliticising human rights makes them empty and
vulnerable for politics of interests and new apologetic ethics a la Ignatieff's
"ethics of lesser evil."’4 Any simplification between freedom vs. security or
democracy vs. terrorists will end in pseudo-religious ethics of human rights
with empty meaning but justification of any kind of Orwellian supervision.
Human rights education has to give human rights back their meaning as
fighting tool for a just and better world as well as their legal protection
mechanism.
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6 Outlook

The Office of the United Nations High Commissioner for Human Rights
outlines in its contribution for the proposals of a reform of the United
Nations that closing the gaps in human rights protection is the principal

test for the international human rights system.”> These gaps are the
security gap, were governments or armed group leaders deliberately pursue
policies directly threatening personal security throughout, among others,
repression, intimidation and violence, disappearances, and torture. In
addition the democracy deficit, where States that practice torture claim to
be democratic. And finally, impunity, in which case international human
rights provisions lack an equivalent at the national level and where cases of
torture go unpunished. In order to face this challenges the development of
a culture of human rights, including through human rights education is
proposed.

Such a "culture of human rights" was already aimed by the first United
Nations Decade for Human Rights Education (1995-2004) declared by the

United Nations General Assembly in 1995.7® The Plan of Action for this

decade’’ defines human rights education as an instrument to build a
universal culture of human rights. Through training and disseminating
information, and through imparting knowledge and skills and molding
attitudes, human rights education should make an effective contribution to
strengthening consciousness of human rights and behavior based on them.
The "universal culture of human rights" is circumscribed by the following
goals:

a. strengthening respect for human rights and fundamental freedoms;

b. the full development of the human personality and a sense of
dignity;

c. the promotion of understanding, tolerance, gender equality and
friendship among all nations, indigenous peoples and racial,
national, ethnic, religious and linguistic groups;

d. the enabling of all persons to participate effectively in a free society;
and

e. the furtherance of the activities of the United Nations for the
maintenance of peace.

Though the second decade has already begun one should not forget this
ongoing obligations. Human rights legitimize state authority when they are
respected, and they de-legitimize the exercise of power when they are
violated. Human rights education thus also serves to deconstruct power
relationships and replace them with a mutually agreed international
standard of cooperation and coexistence. Human rights education thus
becomes the litmus test of a democracy.

37



Volume 5, Number 1, © JSSE 2006 ISSN 1618-5293

JSSE

Notes

The author wishes to thank Elaine M.C. Lammas for her invaluable editing
assistance on this article.

1 OP 5 General Assembly Resolution "Human rights education decade" (GA
Resolution 48/127) of 20 December 1993; U.N. Doc A/RES/48/127 and OP
4 of General Assembly Resolution "United Nations Decade for Human Rights
Education" 22 December 1995, U.N. Doc. A/RES/50/177.

2 Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment 1984, entered into force on June 1987 and signed
and ratified by Germany in 1990 and U.S.A. in 1994.

3 Article 2 Para. 2 Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (see footnote 2).

4 Memorandum for the President from Alberto R. Gonzales 2002.

> Memorandum for the Vice President, the Secretary of State, the Secretary
of Defence, the Attorney General, the Chief of Staff to the President, the
Director of Central Intelligence, the Assistant to the President for National
Security Affairs, the Chairman of the Joint Chiefs of Staff 2002.

6 See Dershowitz 2001 and 2002.

7 Ignatieff 2004c; see also: Ignatieff 2004b

8 Cf. Der Tagesspiegel 2003.

9 Cf. Frankfurter Rundschau 2003b.

10 wolffsohn 2004a; see also: Spiegel Online 2004.

11 See: Bull "Ad extirpanda” of Pope Innocent IV (1252).
12 See: Amnesty International 2004.

13 Court of Appeal 2004.

14 Indefinite Detention Without Trial in the United Kingdom Under Part 4 of
the Anti-Terrorism, Crime and Security Act 2001.

1> House of Lords 2004.

16 Article 14 of the European Convention of Human Rights.
17 See Dershowitz 2001 and 2002.

18 See Dershowitz 2001 and 2002.

19 See Ignatieff 2004b and Ignatieff 2004c¢

20 See Ignatieff 2004b and Ignatieff 2004c

21 See Ignatieff 2004a

22 5ee Wolffsohn 2004a.

23 Wolffsohn 2004b

24 See: Huggins 2004.

25 See among others: Brieskorn 1997, 133 f. (135).

26 United Nations 2004.

27 Cf. Frankfurter Rundschau 2003a (including additional references on the

38



Volume 5, Number 1, © JSSE 2006 ISSN 1618-5293

JSSE

entire debate).

28 UNTS, v. 213, p. 221 (BGBI. 1952 Il p. 685 / 953)
29 Cf. BGBI 1989 II, p. 946

30 A/RES/39/46 dated December 10, 1984, UN Doc. A/RES/39/46
31 See: Rosemann, Lohrenscheit 2004.

32 See Wolffsohn 2004b.

33 Deutsche Welle 2004.

34 Tilly 2002.

35 Duvall, Stohl 1988.

36 Hess 1988; Schmid 1988.

37 Marx 1857.

38 White House Counsel 2004.

39 Woodward 2002 quoted Bush with "They had declared war on us, and |
made up my mind at that moment that we were going to war".

40 Remarks by the President in Photo Opportunity with the National Security
Team, 12 September 2001.

41 Hersh, Lane 2004.
42 United States (Department of Defense) 2004c, Recommendation 9.

43 See: Amnesty International 2004; Hersh, Lane 2004; Greenberg, Dratel
2005; Danner 2004.

44 Memorandum for Alberto R. Gonzales, Counsel to the President 2002.
45 Action memo 2002.

46 Working Group Report on Detainee Interrogations in the Global War on
Terrorism 2003.

47 Associated Press 2004.
48 Eggen, Smith 2005.
49 Mayer 2005.

>0 AFP: US running secret camps on ships, says UN official, in: Dawn of 29
June 2005; Dawn: CIA uses charter plane firm to transport suspects, in
Dawn of 1 June 2005

51 Interview of the President by Laurence Oakes, Channel 9 TV, 18 October
2003.

>2 United States (Department of Defence) 2004a.

>3 See in detail: Rosemann 2005b.

>4 United States (Department of Defence) 2004a.

>3 United States (Department of Defence) 2004a.

56 UN Doc. A/53/44 on U.N. Doc CAT/C/SR.328 and 329 of 11 May, 1998
>7 UN Doc. A/55/44 (Paras. 175-180) of 15 May, 2000

>8 See: Huggins 2004.

39



Volume 5, Number 1, © JSSE 2006 ISSN 1618-5293

JSSE

59 Reuters: UN experts accuse US of stalling jail visits, in: Dawn of 24 June
2005.

60 ynited States (Department of Defense) 2004c, Reccomondation 7.
61 United States (Department of Defense) 2004b.

62 See United States (Department of Defence) 2004a.

63 United States (Department of Defense) 2004c.

64 See Rosemann 2005b.

65 para. 1 Norms on the responsibility of transnational corporations and
other business enterprises with regard to human right; UN Doc.
E/CN.4/Sub.2/2003/12/Rev.2, See also: Rosemann 2005a.

66 president speaks to the United Nations General Assembly. New York. 21
September 2004.

67 For the Children Case see: Dershowitz 2001 and 2002.

68 Fukuyama 2005.

69 Stein 2006.

70 Rawls 1999 (1971), 11.

/T Koskenniemi 2004, 233, 236, 244.

72 Dershowtiz 2005.

73 See for this term: Allott 2003.

74 For depolitization of human rights see: Ranciére 2004, 305.

75> United Nations (Office of the High Commissioner of Human Rights) 2005.
76 Resolution GA/RES/50/177 of December 22, 1995.

77 Plan of Action program A/51/506/Add.1 of December 12, 1996; here,
Art. 2.

References

Action memo. 2002. For Secretary of Defense, from William J. Haynes,
General Counsel. Counter-Resistance Techniques. 27 November 2002.

Allott, Philip. 2003. 'International Law and the International Hofma - A:
Towards a sociology of international diplomacy'. In: Allott, Philip. The
Health of Nations - Society and Law beyond the State. Cambridge:
Cambridge University Press, 380-398.

Amnesty International. 2004. United States of America - Human dignity
denied Torture and accountability in the 'war on terror' (A report based on
Amnesty International's 12-point Program for the Prevention of Torture by
Agents of the State). London. (www.amnesty.org) download 2004-10-27.

Associated Press. 2004. Press Release "Justice Department rewrites prison
advice", 24 June.

Brieskorn, Norbert. 1997. Menschenrechte - Eine historisch-philosophische
Grundlegung. Stuttgart: Kohlhammer Verlag.

40



Volume 5, Number 1, © JSSE 2006 ISSN 1618-5293

JSSE

Bull "Ad extirpanda” of Pope Innocent IV (1252).

Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment. 1984. Adopted by United Nations General
Assembly Resolution 39/46 of December 10, 1984, UN Doc. A/RES/39/46.

Court of Appeal. 2004. Judgement in: A and others v. Secretary of State for
the Home Department, EWCA 1123.
(http://www.publications.parliament.uk/pa/Id200405/Idjudgmt/jd041216/
a&oth-1.htm).

Danner, Mark. 2004. Torture and Truth - America, Abu Ghraib, and the War
on Terror. New York: New York Review of Books.

Dershowitz, Alan M. 2001. Commentary. In: Los Angeles Times, November
8

Dershowitz, Alan M. 2002. Why Terrorism Works - Understanding the
Threat, Responding to the Challenge. New Haven, Conn., London. Yale
University Press.

Dershowtiz, Alan M. 2005. Prima Donnas in Robes. In: Los Angeles Times,
January 17.

Deutsche Welle. 2004. Torture or only Mistrreatment, November 24.
(http://www.deutsche-welle.de/dw/article/0,1564,1405673,00.html)
download 2005-09-19.

Duvall, Raymond D.; Stohl, Michael. 1988. Governance by Terror. In: Stohl,
Michael, ed. The Politics of Terrorism. 3. Ed. New York: Marcel Decker.

Eggen, Dan; Smith, R. Jeffrey. 2005. Torture definition revised. In: Guardian
Weekly, January 1.

Frankfurter Rundschau. 2003a. February 22.
Frankfurter Rundschau. 2003b. March 1.

Fukuyama, Francis. 2005. Invasion of Isolationist. In: New York Times,
August 31.

Greenberg, Karen J.; Dratel, Joshua. 2005. The Torture Papers - The Road to
Abu Ghraib (Hardcover). Cambridge: Cambridge University Press.

Hersh, Seymour H.; Lane, A. 2004. Chain of Command - The Road from
9/11 to Abu Ghraib. New York: Harper Collins.

Hess, Henner. 1988. Terrorismus und Terrorismus-Diskurs. In:
Kriminologisches Journal, Vol. 15, No.2 (1083), 89-109.

House of Lords. 2004. Opinions of the Lords of Appeal for Judgement in the
Cause: A (FC) and others (FC) (Appellants) v. Secretary of State for the Home
Department (Respondent); X (FC) and another (FC) (Appellants) v. Secretary
of State for the Home Department (Respondent), SESSION 2004-05, UKHL
56.

Huggins, Martha K. 2004. "Torture", Presentation. American Association for
the Advancement of Science. Washington, D.C. June 28, Retrieved
November 22. (http://www.aaas.org/news/releases/2004/0625torture-
Huggins.pdf) download 2005-03-10.

Ignatieff, Michael. 2004a. Evil under Interrogation - Is Torture ever
Permissible?. In: Financial Times, May 15.

Ignatieff, Michael. 2004b. The Lesser Evil - Political Ethics in an Age of
Terror. Princeton: Princeton University Press.

41



Volume 5, Number 1, © JSSE 2006 ISSN 1618-5293

JSSE

Ignatieff, Michael. 2004c. Lesser Evils. In: New York Times Magazine, May 2.

Koskenniemi, Martti. 2004. What Should International Lawyers Learn from
Karl Marx?. In: Leiden Journal of International Law, Vol. 17, 229-246.

Marx, Karl. 1857. The Indian Revolt. In: New York Daily Tribune, 16
September.
(http://www.mssc.edu/projectsouthasia/history/secondarydocs/Marx/India
nRevolt.htm) download 2003-08-15.

Mayer, Jane. 2005. Outsourcing Torture - The secret history of America's
"extraordinary rendition" program. In: New Yorker, February 14.

Memorandum for Alberto R. Gonzales, Counsel to the President. 2002. Re:
Standards of Conduct for Interrogation under 18 U.S.C. §§ 2340-2340A,,
Signed by Assistant Attorney General Jay S. Bybee, Office of Legal Counsel.
US Department of Justice, 1 August 2002 (Bybee memo, 1 August 2002).
(http://www.washingtonpost.com/wpsrv/nation/documents/dojinterrogatio
nmemo20020801.pdf) download 2005-04-10.

Memorandum for the President from Alberto R. Gonzales. Decision re
application of the Geneva Convention on Prisoners of War to the conflict
with al Qaeda and the Taliban. Draft 25 January.
(http://msnbc.msn.com/id/4999148/site/newsweek/) download 2005-03-
10.

Memorandum for the Vice President, the Secretary of State, the Secretary of
Defense, the Attorney General, the Chief of Staff to the President, the
Director of Central Intelligence, the Assistant to the President for National
Security Affairs, the Chairman of the Joint Chiefs of Staff. 2002. Subject:
Humane treatment of al Qaeda and Taliban detainees. The White House, 7
February.
(http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB127/02.02.07.pdf)
download 2005-07-01.

Ranciére, Jacques. 2004. Who is the Subject of the Rights of Man?. In: South
Atlantic Quarterly, Vol. 103, No. 2-3, 297-310.

Rawls, John. 1999 (1971). A Theory of Justice. Revised Edition 1999.
Oxford: Oxford University Press.

Rosemann, Nils. 2005a. Business Human Rights Obligations - The Norms of
the Responsibility of Transnational Corporations and Other Business
Enterprises with Regard to Human Rights. In: Nordic Journal of Human
Rights, Vol. 23, No. 1.

Rosemann, Nils. 2005b. The Privatization of Human Rights Violations -
Business' Impunity or Corporate Responsibility? - The case of human rights
abuses and torture in Iraq. In: Journal on Non-State Actors and International
Law, Vol. 5, No. 1.

Rosemann, Nils; Lohrenscheit, Claudia. 2004. Perspektiven entwickeln -
Menschenrechtsbildung in Deutschland. Gverman Institute for Human
Rights.

Schmid, Alex P. et al. 1988. Political Terrorism - A New Guide to Actors,
Authors, Concepts, Data Bases, Theories, and Literature. Amsterdam:
North-Holland.

Spiegel Online. 2004. May 11.
Stein, Ruth. 2006. Fundamentalism, Father and Son, and Vertical Desire. In:

42



Volume 5, Number 1, © JSSE 2006 ISSN 1618-5293

JSSE

The Psychoanalytic Review, Vol. 96; No. 2.
(http://ideologiesofwar.com/papers/fundamentalism_stein.htm) download
2005-08-26.

Der Tagesspiegel. 2003. February 20.

Tilly, Charles. 2002. Violence, Terror, and Politics as Usual - America's New
War Reflects an Epochal Change in the Nature of Collective Violence. In:
Boston Review 27 (Summer 2002).
(http://www.bostonreview.net/BR27.3/tilly.html)

United Nations (Office of the High Commissioner of Human Rights). 2005.
The OHCHR Plan of Action: Protection and Empowerment of June 2005, UN
Doc. A/59/2005/Add.3.

United Nations. 2004. Report of the Special Rapporteur on torture and other
cruel, inhuman or degrading treatment or punishment, U.N. Doc A/59/324.

United States (Department of Defence). 2004a. Article 15-6 Investigation at
the 800th Military Police Brigade, by Major General Antonio M. Taguba,
February 2004, Retrieved June 10, 2004.
(http://www.globalpolicy.org/security/issues/irag/attack/law/2004/2004ta
gubareport.pdf) download 2004-10-10.

United States (Department of Defense). 2004b. AR 15-6 Investigation of the
Abu Ghraib Detention Facility and 205th Military Intelligence Brigade by
Maj. Gen. George R. Fay, August 2004, retrieved 22 November 2004.
(http://news.findlaw.com/hdocs/docs/dod/fay82504rpt.pdf) download
2004-10-10.

United States (Department of Defense). 2004c. Final Report of the
Independent Panel to Review DoD Operations, Chaired by James R.
Schlesinger, August, Retrieved 22 November 2004
(http://www.defenselink.mil/news/Aug2004/d20040824finalreport.pdf)
download 2005-04-10.

White House Counsel. Press briefing by White House Counsel Judge Alberto
Gonzales, DOD [Department of Defense] General Counsel Willliam Haynes,
DOD Deputy General Counsel Daniel Dell'Orto and Army Deputy Chief of
Staff for Intelligence General Keith Alexander, 22 June 2004.
(http://www.whitehouse.gov/news/releases/2004/06/20040622-14.html)
download 2005-04-10.

Wolffsohn, Michael. 2004a. In: ARD "Maischberger," May 5.

Wolffsohn, Michael. 2004b. "Presseerklarung zu meiner angeblichen
Beflirwortung von FoltermaRnahmen”, May 19. (www.wolffsohn.de)
download 2005-09-19.

Woodward, Bob. 2002. Bush at War. New York: Simon & Schuster UK Ltd.

Working Group Report on Detainee Interrogations in the Global War on
Terrorism. 2003. Assessment of Legal, Historical, Policy, and Operational
Considerations, 4 April.
(http://www.defenselink.mil/news/Jun2004/d20040622doc8.pdf)
download 2005-04-10.

43



